
  
 

 
 

 
 

 
      

Vested Rights: Fair Play by the Government
 How do concepts of fair play apply to Land Use Regulation?  

By: Reid C. Wilson
Wilson Cribbs + Goren

When engaged in a real estate deal, most would agree that parties should both  stand behind their representations and 
not change any rules of engagement, or be subject to legal challenge.  But what if the other party is a government?  
Is the government subject to the same rules of fair play? The answer is no, but the state legislature has added a significant 
protection for land owners/developers through vested rights.

In the private context, there can be both written and oral agreements.  In Texas, a clearly drafted written agreement between 
private parties is, except in a few exceptions, enforceable in accordance with its terms.  Oral agreements are problematic, 
but a well-established body of case law provides for enforcement of certain oral agreements.  Where a representation is made
 by one party to another party in the context of a business relationship, and the receiving party reasonably relies upon that 
representation to their detriment, the legal concept of estoppel bars the party making the representation from reneging on it, 
notwithstanding the lack of a written contract.  The theory is that it is equitable to enforce these type of non-written business 
understandings.  Therefore, a private party could be bound to what it represented to another party as the rule of engagement 
for a deal.

In a public setting, Texas law has long rejected use of estoppel in all but very limited circumstances.  As a result, the type of 
representations which would be enforceable in a private context are not enforceable when made by a public employee or 
officer.  The legal concept is two-fold: (i) the government employee has no authority to act, and/or (ii) the greater good is 
served by enforcing governmental regulations, as drafted.  The result is that the government is not bound to statements, 
interpretations or answers to questions as to the application, effect or extent of government regulations on a deal.

The Problem

Limited Historic Protection

Consider the plight of an owner/developer planning a project and meeting with a government employee for guidance as to 
the applicable regulatory scheme and how it would be applied to the specific proposed project.  What happens if a 
governmental employee gives the developer bad information or fails to tell the developer that changes are contemplated in
the regulatory scheme?  Can the government apply the regulations differently than stated, and can it adopt new/modified 
regulations?  These situations can occur every day.  The impact of a different regulatory scheme than anticipated could be 
dramatic. 

Texas law has provided little protection to owners/developers receiving incorrect/incomplete information from government 
employees.  To make it worse, it is common practice for owners/developers to approach government employees and request 
those employees to direct them to the applicable development regulations or to explain/interpret them in the context of a 
proposed project.  The law is that there is no legal basis to prevent the local government from enforcing the proper rules or 
applying them in a reasonable basis, even if inconsistent with the statements of a governmental employee to the developer. 
The legal concept of estoppel, applicable to private parties, will not apply to limit a government from enforcing a regulation 
in a manner different than represented by a government employee.  Texas case law has been consistent, and harsh, on the 
property owners, with exceptions significantly limited.  The main exception is when the government has accepted a benefit 
as a result of its employee's misrepresentation (such as resulting from the erroneous approval of a plat dedicating a street 
which is constructed and accepted by the city).  In that circumstance, the city may not repudiate the improperly approved plat. 
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What about changes to the regulatory scheme to a proposed project?  How has Texas case law treated that situation?  
Historically, a proposed project is subject to changed regulation unless, both: (i) a valid permit has been issued for the 
project by the local government, and (ii) the developer has acted in reliance on that permit by expending material funds 
or otherwise materially changing its position.  Developers 
were at significant risk of regulatory change until very late 
in the development process.  Substantial funds would be at 
risk in order to proceed to the point of obtaining a permit 
and expending material funds in reliance on that permit.

Although there was a limited amount of fair play in the 
public/private relationship, the risk was heavily weighted 
against the private sector.

In the 1980's, the economic downturn caused the State 
of Texas to consider ways to encourage new economic 
development, whether from out-of-state businesses 
relocating to Texas or by in-state development.  
The Legislature learned that other states had adopted the concept of "vested rights," whereby an owner/developer may hrely 
upon the then-current regulatory scheme once it has reached the point of "vesting."  Vesting statutes varied between early 
vesting (upon application) and late vesting (upon permit approval).  Texas opted for an early vesting version, now codified in 
TEX. LOC. GOV'T CODE Chapter 245.  

Statutory Vested Rights

A project is vested in the current regulatory scheme as of the date of its first application for a permit for development of a 
project, with certain exceptions.  Approval of the permit is not required, nor proof of expenditure of substantial funds.  
There are a number of exceptions, and as a result, the areas of land use regulation which are vested are the following types 
of regulation:
               
                •   Property classification
                •   Building size
                •   Lot size/demensions/coverage
                •   Landscaping/tree preservation
                •   Open space/ park dedication
                    
Specifically not vested are regualations relating to:
                
                •   Sexually oriented businesses
                •   Colonias
                •   Permit Fees
                •   Annexation
                •   Utility connections
                •   Flooding
                •   Public works
                •   Imminent destruction of property or injury of persons.

The words used by the Legislature in describing the types of regulations which are vested (i.e., those listed above), was not 
based on technical terms of art, but instead were general descriptive areas.  That being the case, there remains debate between
 the public and private sector over the breadth of vesting when applied to a particular situation.  When interpreting vested rights, 
the courts have, generally, been broad in their application of the described areas of vesting, stating that so long as a regulation 
"affects" a category, then it is vested.  Vesting status applies to the "project" and follows the ownership of the land where the 
project is proposed.  An application to one regulatory authority applies only to the regulatory scheme of that authority, not to 
other authorities.  In other words, an application filed with Harris County will not vest a project as to the regulations of an area 
city (and vis-a-versa).  In fact, one recent case indicated that vesting might be limited to the particular department of a city. 

An application is required to give "fair notice" of the proposed project, which is an undefined standard.  Several cases have 
addressed what is the "project," without much practical guidance.  When a significant period of time has passed from the vesting 
application and there have been changes in the nature or scope of the project, the issue of whether there is a new project, or 
simply the modification of the original project can be in dispute.  A project may be vested and re-vested upon each application 
for a development permit.
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Suggestions to Developers

• Understand vested rights and the significant benefit of becoming vested
• Vest as soon as practical
• Describe the proposed project in each vesting application properly so to provide fair notice to the 
            local government
• Get vested with each regulating entity/department
• Once vested, do not be afraid to assert your rights
• Do not rely on government employees as your sole source for the applicable regulatory scheme and 
            the interpretation of that scheme to your proposed project, instead rely primarily on experienced development 
            professionals, as reliance on statements of government employees is not enforceable

Summary

Chapter 245 brings fair play to the relationship between the public and private sector, limiting the ability of the government to 
change the rules of engagement to a vested project
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